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Was ist OSS?

e 0SS = Software unter einer Open Source Lizenz

* Open Source Lizenz: Open Source Definition
(https://opensource.org/osd)

* Open Source Initiative (https://opensource.org)
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The A Register’

{* OSES %)
Ballmer: 'Linux is a cancer’
Contaminates all other software with Hippie GPL rubbish

Thomas C Greene Sat 2 Jun 2001 // 18:19 UTC

Microsoft CEO and incontinent over-stater of facts Steve Ballmer said
that "Linux is a cancer that attaches itself in an intellectual property
sense to everything it touches,” during a commercial spot
masquerading as a interview with the Chicago Sun-Times on June 1,
2001.
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Bedeutung von OSS

1993 2013

u Closed
Source

= Open Closed
Source Source

u Product- = Open
specific Source

& Product-
specific

7.April 2016,10:46 Uhr Software

Open Source erobert die Welt

Microsoft tritt Linux Foundation bei

Einst wurde das Open-Source-Betriebssystem scharf abgelehnt. Nun
wird der grosste Softwarehersteller offiziell zu einem der wichtigsten
Unterstiitzer.

Henning Steier

17.11.2016, 10.18 Uhr

[ Merken & Drucken A Teilen

&
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Ballmer: 'Linux is a cancer'

Contaminates all other software with Hippie GPL rubbish M H ﬁ
Thomas C Greene Sat 2 Jun 2001 / 18:19 UTC - l c roso
Microsoft CEO and incontinent over-stater of facts Steve Ballmer said
that "Linux is a cancer that attaches itself in an intellectual property
sense to everything it touches,” during a commercial spot
masquerading as a interview with the Chicago Sun-Times on June 1,
2001.
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25.April 2017,18:52 Uhr Internet . LA X
Warum Open-Source-Software II LAH[YERS AG
wichtig ist .. ZURICH | BASEL

* Schnellere Release Zyklen
(,Time to Market”)

* Qualitatskontrolle
* Sicherheitsgewinn
* Forderung der Verbreitung

Viel muss zusamn damit die digitalisierte Produl funktionieren kann. Die Industrie setzt dabei

zunehmend auf offene Standards, die alle kostenfrei nutzen kénnen. (Foto: Fred Rollison)
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Is open source a development model,
business model, or something else?

Instead of asking whether open source is a development model or a
business model, start thinking about it as a supply chain for your
products.

https://opensource.com/article/20/10/open-source-supply-chain
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l Messages

A ,/'! Marketing They are different
' conversations ...

Conversations

Community

https://opensource.com/business/15/8/open-source-products-four-rules

9
B ievs 16
OSS im Rechtsalltag HE. 0
* Nuts and Bolts
* Open Source aus Sicht der Kundin
10
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* Esgibt verschiedene Lizenzarten (https://opensource.org)

* Es gibt flnf typische License ToDo's

* Lizenzen kénnen kategorisiert werden nach Massgabe des Copyleft
* Funktionsweise der drei Lizenzkategorien: «Derivative Work»

* Triggering Event fiir Rechtsfolgen: «to distribute» oder «to convey»

11
AN LAY
0SS aus Sicht der Kundin B LAWYERS AG
* Compliance Prozess
* Anforderungen
*  Wer kontrollieren will, muss verstehen
*  Wer compliant sein will, muss dokumentieren
* Methoden
12
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¥ i base [base taifun-5]
¥ @ eib/src/mainjava
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b 5 ch.ergon.taifun.hase. datatype
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b 5 ch.ergon.taifun.base.imp.strategy
b {5 ch.ergon.taifun.hase. interceptor
b 5 ch.ergon.saifun.base.inrospection
b ch.ergontaifun.base jpadm
b % ch.ergon.taifun base. model
b ch.ergon.saifun.base. permissians
b i ch.ergon.taifun.base. permissions.bi
b {5 ch.ergon.taifun.hase. permissions.cc
b 5 ch.ergon.taifun.base. permissians.cc
P i ch.ergon.tafun.base. permissions.in
¥ 5 ch.ergon.tafun.hase. permissions.ra
b % ch.ergon.taifun.base. permissions.ra
b 5 ch.ergon.saifun.base. profling
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b 5 ch.ergon.taifun base.report
P ch.ergon.taifun.base. scripting
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b ch.ergon.taifun base. transaction
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b 5 ch.ergon.taifun base trigger
b ch.ergon.taifun.hase. trigger.annota

[J] ProductOverview  [J] ProductOverview x| taifun-orm.xm| [4) Cachelnvalidati 52 | 11 T

1 package ch.ergon. taifun. base. cache;

import java.util.logging.logger;[]

17 * This class is used when the application is deployed, not during testing! It is refer:
18 | 4/
19 public class CacheInvalidationEntitylistener {

ced from META-IN

private static final Logger LOG = Logger.getlogger(CacheInval istener.cl tName());

private static volatile CacheInvalidationMessageDispatcher messageDispatcher = null;

Wie need the double-checked locking pattern here because the injection can fail and we have to retr
= private static CacheInvalidat e
27 if (messagebispatcher == null) {

synchronized (CacheInvalidationEntitylistener.class) {

B

utline 52 BARYex To0O

# ch.ergon.taifun.base.cache
b= import declarations
¥ @, CachelnvalidationEntityListener

710G : Logger

" messageDispatcher - CachelnvalidationMessageDi

e
°
°
B

© getMessageDispatcher( : CachelnvalidationMessa
8 dispatchiCachelnvalidationMessage) - vo
entityPersisted(Object)  void
entityRemoved(Object)
entityUpdated(Object)
getEntityPrimaryKey(Object)

if (messageDispatcher == null) {
try {
messageDispat cher = BeanUtils. et In CacheInval
32 } catch (InjectionException e) {
33 return null;
3%
35 }
36 1
£ return messageDi spatcher;
w a2 %SO %=1
415 private static void dispatch(CacheInvalidationMessage message) { Hscsl
a2 CacheLnvalidati ispatcher dispatcher - her(); build.clean.deploy [from import . /taifun-repo/bui
43 if (dispatcher != null) { build deliverables
:2 : El::?at(h:r FireInvalidationEvent(message); build,deliverables.swisscom
16 L0G.severe("CacheInvalidationMessageDispatcher could not be injected, message was dropped. " Lt “"fv"“‘“ Swisscom.ntegration
47 “This should only happen at most a few times on startup. Message: " + message); f“‘j‘j ‘j"'""f’]“ swisscom.production
Markers {31 Problem [ Properti 4 DataSou [ Snippets Bl Console 47 Search JuJUnit ¢ Git Stac avadoc 3¢ CallHier 82 £ History (IGitRepo = B
et ¥
Members calling ‘extractWebShopOUCs(Optional<Language>, CatalogUseCases)’ - in workspace
¥ & extractWebShopOUCs(Optional<Language>, CatalogUseCases)  Iterable <OrderUseCase TO> - ch Line all
¥ @ createOrderlseCaseTOs(Optional<Language>, CatalogUseCases) - List UseCaseTO: @ 302 extractWebShopOUCs(orderContext.getLanguage(), catalog)
P © getAddUseCasesForUser(boolean, int, OrderContextTO) : OrderUseCaseList - ch.ergon.taifun.we
| writable Smartinsert | 31:86
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Overview Software Packages - Licenses

License conditions of opensource- andjor 3rd party software, which

lock' andfor ,Medusa*.
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OSS aus Sicht der Kundin

» Vertragsgestaltung
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Vertragsgestaltung

* Gewabhrleistung

e Haftung

* Schadloshaltung

* Eigentum des Codes
* Softwarewartung
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g —— . .
90% \ «Service Level eingehalten».

20% — Was will man mehr?

70% —

60% —

50% | Wartung
0% MW Garantie
20% _ mGewdbhrleistung
20% —
10% —

0% T T 1

Proprietére Kommerzielle ~ Community 0S5
Software Gestitzte 0SS
LAUX LAWYERS 17
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... means any source code or objects code that is subject to an open source

license.

Open source licenses refer to licenses that meet any of\(h ing conditions:

(1) The licensor is required to allow anyone to conduct reb ineering for
the licensed software or any modified part thereof, or so
integrates the licensed software;

(2) Itis required that the licensed software or any modified part th&go)f or
software that integrates the licensed software should be distributed in the
form of source code or distributed for free.

18
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"Open-source licenses" include but are not limited to

(a) the GNU General Public License (GPL) or Lesser/Library GPL (LGPL),
(b) the Artistic License (such as PERL),

(c) the Mozilla Public License,

(d) the Netscape Public License,

(e) the Sun Community Source License (SCSL),

(f) the Sun Industry Standards Source License (SISL),

(g) the Apache Server license,

(h) QT Free Edition License, and

(i) IBM Public License.

LAUX LAWYERS 19

19
Representations and Warranties B LAWYERS AG
ZURICH | BASEL
... either no open source software is incorporated in whole or in part into or otherwise forms any part of the
XYZ-Products which causes that
(i)  the XYZ-Products ... be disclosed, distributed or made available in so Nform or be licensed under
the terms of any open source software license, or
(ii) .., or
(iii)  XYZis in full compliance with all such open source and other third party licens®g.
Upon request, XYZ will promptly disclose to B any open source software or any other thiy are
incorporated in whole or part into the XYZ Products.
20
20
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Open Source Support covers Open Source Software which is not licensed or
controlled by XYZ. Customer acknowledges that all obligftidgs of XYZ with

Source Software any bug fixes, error corrections or modificatis Ny XYZ
creates for such third party product ...

LAUX LAWYERS 21
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OSS aus Sicht der Kundin A
* Konkursfestigkeit der Lizenz und bestimmungsgemasse Nutzung
22

11
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Software vl
N B S S —
(Qa — i
m. Programmer

Softwarehaus

Software v2.2 )
Art. 12 Abs. 2 URG =T
und Art. 17 Abs. 1 URV

——] —
— )
.
s.a. BGH Az. 1 ZR 70/10 — M2Trade Kundin

aber: BGH Az.1ZR 129/08 — Usedsoft | (2011)*
08.10.2021  und Usedsoft Il (2013): «Verkauf»

23
* Urteil des EuGH (AZ C-128/11) (2012)
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e Patentrecht

LAUX LAWYERS 24

12



08.10.2021

AN LAUX
Patentrecht BN LAWYERS AG

ZURICH | BASEL

* Viele Open Source Lizenzen aussern sich nicht ausdriicklich
* Die Frage, ob eine implizite Patentlizenz erteilt ist, ist ungeklart
* Differenzierung zwischen:

* Verbreitung (Lizenzbedingungen eingehalten?)

* Nutzung (Teil der ,richtigen” Distribution?)
* XimpleWare, Inc. v. Versata Software, Inc. et al (N.D. Cal., 2014)
* OLG Dusseldorf, 15 U 39/14 (2015)

08.10.2021 LAUX LAWYERS AG 25
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Diverse Rechtsfalle A
* Sind OSS Lizenzen giiltig vereinbart? (Ja)
* Massnahmen fiir den urheberrechtlichen Verletzungsanspruch? (Ja)
e Entscheide
* Welte v. Sitecom Deutschland GmbH (LG Miinchen I; 21 O 6123/04)
* Welte v. D-Link Deutschland GmbH (LG Frankfurt/M., 2-6 0 224/06)
* Software Freedom Conservancy, Inc. v. Best Buy Co., Inc.
* Jacobsen v. Katzer (535 F.3rd 1373, Fed. Cir. 2008)
» ,Fantec”, LG Hamburg, Az 308 O 10/13 (2013)
26
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* Sind Creative Commons Lizenzen giiltig vereinbart? (Ja)

* Entscheide
* HGer. ZH (2020)
* Drauglis v. Kappa Map Group, LLC (D.D.C. 2015)

08.10.2021 LAUX LAWYERS AG 27

27
B ievs 16
Diverse Rechtsfalle A
e Konnen Dritte die , License ToDo's” einfordern? (nicht entschieden)
* Entscheidung:
* Versata Software, Inc. v. Ameriprise Financial Services
28

14



08.10.2021

RN LAUX
Diverse Rechtsfalle Bl ZLMIEle SAS

* Kann die Lizenzgeberin Schadenersatz bei Lizenzverstoss fordern? (str)
e OLG Hamm (2017: Nein), Vorinstanz: LG Bochum (2016; fiktive Lizenz)

08.10.2021 LAUX LAWYERS AG 29

29
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Diverse Rechtsfalle A
*  Werktitelschutz durch Markenrecht nach Lizenzierung?
* Abhéngig von Art der Nutzung (Hinweis auf Software oder Herkunft)
* Entscheidungen:
* OLG Dusseldorf, Az. 1-20 U 176/11 (2012) (Nein)
* OLG Dusseldorf, 1-20 U 41/09 (2010) (Ja)
30
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* Oracle v Google — Schnittstellenschutz / Clean Room Development:
* Bundesbezirksgericht Northern District of California (2012)

e Court of Appeals (2014)
* Supreme Court (2021)
¢ Entscheid (Mehrheit)

* Appendix
¢ Dissenting Opinion J. Thomas

08.10.2021 LAUX LAWYERS AG
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